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 In the previous issue, in honor of summertime and 
summer vacations, we became a little less serious about 
the law. I said let’s look at a few cases featuring the extraor-
dinary. We looked at a case involving a Michigan judge 
disobeying a court order. After reading my article, if anyone 
asked you if you had heard of a Michigan judge disobeying 
a court order, you could say: “I have.”

 Now we will look at a case featuring a combination of 
a party proclaiming disobedience, evasion, and violation of 
court judgments and orders and a judge with an ideologi-
cal conviction against contempt. The case is a domestic 
relations case. The judgment provisions involve child cus-
tody. The orders are post-judgment orders addressing the 
children’s education, counseling, disability diagnosis, and 
parenting time.  

 The case is Magryta v Magryta, a 2017 case.1 In Decem-
ber 2015, Matthew and Lisa Magryta divorced. The trial 
court awarded them joint legal custody and Lisa physical 
custody of their children. Since the children had learning 
disabilities, Matthew and Lisa agreed in a stipulated order 
that the South Lyon School District would evaluate the 
children’s learning disabilities and would deliver educational 
services in accordance with their “individualized education 
programs (IEPs).”2 The parties were to ask “the South Lyon 
School District to begin the IEP process” jointly.3 

 But the South Lyon School District never completed 
the IEPs. So, on March 29, 2016, Matthew moved for a 
show cause order against Lisa. He claimed that Lisa had 
opposed the IEPs, and that “Lisa was giving excuses for the 
children’s lack of attendance[.]”4 He asked the trial court 
to order the children’s enrollment in the school district, 
and, “if the IEPs were not completed[,]” order the chil-
dren to attend summer school.5 Lisa countered that “she 
was making good-faith attempts to complete IEPs.”6  The 
trial court ordered the parties to “cooperate with the South 
Lyon School District to complete the IEPs” and to “appear 
in court on Monday, April 18, 2016, and every successive 
Monday thereafter” until the IEPs’ completion.7 

 You might think that weekly court appearances’ time, 
inconvenience, and expense would lead the parties to 
cooperate. But Lisa was not interested in cooperating. On 
April 18, 2016, only Matthew appeared in court. The trial 
court ordered Lisa to appear on April 22, 2016 for a show 
cause hearing on why the trial court should not hold her 

in contempt for disobeying the March 29, 2016 order. On 
April 22, 2016, the trial court held the show cause hear-
ing. After hearing the parties’ conflicting testimony, the 
trial court concluded that the parents could not agree on 
the children’s schooling. The trial court ordered them to 
enroll the children “full time in the fall at the South Lyon 
School District. Despite the court order, the children have 
not attended classes at the South Lyon School District.”8 

 “Matthew filed [several] motions relating to the chil-
dren’s counseling, the parties’ minor son’s alleged medical 
diagnosis, and parenting time. He also requested attorney 
fees.”9 On August 4, 2016, the trial court ordered Dr. 
Sandler to continue as the children’s therapist, a doctor 
to evaluate the parties’ minor son “regarding his bipolar 
diagnosis,” and Matthew to “have parenting time with 
all of the minor children [under] the Washtenaw County 
parenting time guidelines[.]”10 The trial court also awarded 
Matthew attorney fees. 

 But neither the above court order provisions nor the 
attorney fees award changed Lisa’s behavior. She refused to 
help carry out the trial court’s August 4, 2016 order. So, on 
September 2, 2016, Matthew moved for another show cause 
order. He claimed that on arriving at Lisa’s home to pick 
up the children for parenting time, “the children refused 
to leave and told Matthew, ‘We do not trust you’ and ‘We 
are not happy with your interference in [the minor son’s] 
medical care.’”11 “Matthew offered [activities] alternatives 
to the children for 30 minutes,” and told them that he was 
open to their preferences. Nevertheless, they “refused to 
leave[.]”12 So, he had to leave without them. He mentioned 
several similar occurrences. 

 When the minor son “expressed concerns that Dr. 
Sandler, Matthew, and the trial court judge were ‘in 
cahoots[,]’” Matthew accused Lisa of coaching the chil-
dren.13 He also accused her of enrolling “the children in a 
homeschooling program instead of the South Lyon School 
District.”14 He again moved for a show cause order.  On 
September 22, 2016, the trial court heard Matthew’s show 
cause motion. When the trial court asked Lisa whether she 
had enrolled the children in the South Lyon School District, 
she refused to answer repeatedly. Finally, she “indicated that 
Matthew [had] enrolled the children in the South Lyon 
School District, but the children were also ‘enrolled in 
their school they have only ever known their whole life.’”15 

Getting Away With It: Almost

By Howard Yale Lederman



3

When the trial court repeatedly asked her whether she had 
taken the children to a South Lyon School District school, 
“she eventually answered no[,] because they were enrolled 
in Mother of Divine Grace [S]chool, which she described 
as a nonpublic school with a ‘rigorous’ criteria.”16 

 Lisa also imposed supervised parenting time. She 
informed the trial court that “she was allowing Matthew 
parenting time with a supervisor at a neutral location.”17 The 
trial court  responded that it had never ordered supervised 
parenting time. “Matthew stated that he was going along 
with supervised parenting time[,] because he was taking 
whatever time he could get with the children under the 
circumstances.”18 You might think that for the trial court, 
this was the last straw. But it was not. The trial court refused 
to order anything on parenting time, because “it did not 
believe” that such an order “would have any effect[.]”19  

When “[t]he trial court asked Lisa whether she would 
bring in the children if it ordered her to do so,” she answered 
that since “the children have been traumatized for years[,]…
she did not believe it would be in their best interests.”20 Id. 
She did not explain the claimed trauma. After the trial court 
asked her repeatedly, she replied that she would bring them 
in. But instead of acting on Lisa’s “concession[,]” the trial 
court “stated that it was struggling with what to do with the 
case and questioned whether Children’s Protective Services 
(CPS) should be involved[,] because something was terribly  
wrong.”21 Finally, the trial court referred the case to CPS. 

 Lisa continued to disobey court orders. In October and 
November 2016, Matthew moved “to enforce parenting 
time and for compliance with the settlement agreements[,] 
because Lisa [had] refused parenting time, except for 15 
to 20 minutes of supervised parenting time a week[.]”22 
Second, Matthew moved to enforce the medical evaluation 
order on the minor son, “because Lisa [had] failed and re-
fused to comply with the order[.]”23 Third, Matthew moved 
to “enforce the April 22, 2016 order regarding the minor 
children’s school[,] because Lisa still refused to comply with 
the order and continued to homeschool the children[.]”24 
Fourth, Matthew moved “to enforce the August 4, 2016 
order regarding therapy for the minor children[,] because 
Lisa had not brought the children to Dr. Sandler since on 
or about April 13, 2016.”25  

 On November 17, 2016, the trial court heard the 
above four motions. “Both Lisa and her lawyer were absent. 
Matthew explained that truancy officers were contacting 
him” and “asking why the children were not at school….
Matthew noted that Lisa had texted him that the hearing 
was canceled….”26 The trial court granted Matthew’s mo-
tions regarding “specific parenting time, completion of the 
IEPs, contact with Dr. Sandler by the following week, and 
evaluation of the supposed bipolar condition.”27 

Matthew did not ask for change of custody. However, 
the trial court granted him temporary legal and physical 
custody “immediately[.]”28 The trial court also “ordered that 
the Washtenaw County Sheriff’s Department shall assist 
Matthew in taking the children into his physical custody.”29 

On December 6, 2016, Matthew moved for a criminal 
contempt order. Matthew contended that when he went to 
Lisa’s home with two Washtenaw County Sheriff deputies, 
“Lisa did nothing to facilitate the minor children stepping 
out of her van” (she had put the children there “at the 
end of her driveway”), even though one deputy had told 
her that the court order was lawful. Matthew also stated 
that the deputies had “declined to physically remove the 
children from the van[,] because it was a civil matter[.]”30 
Since  Lisa was blocking his physical custody, he claimed 
that Lisa was in criminal contempt of the trial court’s 
November 17, 2016, August 4, 2016, April 22, 2016, and 
April 14, 2016 orders. 

On December 12, 2016, Lisa objected to Matthew’s 
motion for criminal contempt. Besides asserting lack of 
notice and other legal grounds on the change of custody, 
she claimed that “she [had] had the children packed and 
ready, and that she and the children [had] waited at the 
end of the driveway[,] because [an undefined] ‘previous 
decree’ [had] disallowed Matthew from walking upon or 
entering [her property]. Lisa further explained that she did 
everything short of physically lifting the children out of her 
vehicle, that she could not even lift the children[,] because 
they were taller and stronger than her, and that Matthew 
did nothing to aid in the[ir] transportation….”31   

Lisa also “argued that she [had] acted in good faith to 
comply with the order, that the children did not feel safe 
with Matthew, and that she could not ‘be expected to 
forcefully manhandle the children, which would be con-
trary to her teaching in ‘Gentle Teaching’ and her moral 
responsibility to the children. Lisa maintained that the 
prior orders were not in the children’s best interests[.]”32 
She asked the trial court to stay all four orders pending an 
evidentiary hearing. She asserted that the trial court had 
not “scrutinized” these orders for their potential harm to 
the children.33 

You might think that the trial court would come down 
hard on Lisa. But it did not. On December 15, 2016, the 
trial court heard Lisa’s objection to the order modifying 
temporary custody and Matthew’s motion for criminal 
contempt. “[T]the trial court stated that it had no interest 
in punishing people or locking them up, and it asked Lisa’s 
lawyer how it could have Lisa comply with its orders. Lisa’s 
lawyer argued that the trial court should first hear testimony 
regarding the order modifying temporary custody[,]” and 
that no testimony supported the above four orders.34 After 
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recognizing Lisa’s “procedural challenges[,]” the trial court 
“asked how to gain [her] compliance[,]” should it rule 
against her.35 

After Lisa’s lawyer had advised Lisa on contempt, “the 
trial court asked Lisa’s lawyer whether Lisa would com-
ply[.]….Lisa’s lawyer eventually indicated that Lisa would 
not follow the temporary order modifying custody[,] 
because she had filed an objection. Lisa’s lawyer also noted 
that…three previous orders…had no basis whatsoever, 
that the children were thriving with Lisa[.]”36 “Lisa’s lawyer 
explained that the children did not want to go with Mat-
thew[,] and that they were afraid of him.”37 

Further, Lisa announced “that she would not enroll the 
children in the South Lyon School District. The trial court 
then asked Lisa [repeatedly] whether she would reinstate 
counseling, but Lisa never gave a straight answer and instead 
stated that she [had] followed the [counselors’] instructions 
throughout the case. The trial court stated that it was ‘really 
at wit’s end’ and did not know what to do, and it asked 
Lisa whether she would bring the children into court…to 
talk with them. Lisa replied that it was ‘not in their best 
interest, so no.’”38 The trial court advised Matthew to sue 
Lisa for parental alienation. 

You might think that all this evasion, interference, and 
outright violation of court orders would lead to severe sanc-
tions. But such was not the case. Instead, the trial court 
threw up its hands: “‘I need guidance from the Court of 
Appeals. I’m not interested in locking people up. I see no 
ability for me to do anything to help your client.’”39 The 
trial court called this case’s situation “‘the most extreme 
circumstance I have ever seen in domestic relations on the 
bench.’”40 Id at *15-16. Nonetheless, the trial court refused 
to hold Lisa in contempt—criminal or civil. 

Reversing, the Michigan Court of Appeals held that 
in refusing to hold Lisa in contempt, the trial court had 
abused its discretion. The Court cited Lisa’s repeated an-
nounced refusals on the record to obey court orders. Thus, 
“Lisa’s contempt was both clear and unequivocal….the 
trial court did not find Lisa in contempt despite the clear, 
unequivocal, and ongoing refusal to follow court orders[,] 
because it did not believe that she would comply with its 
orders unless those orders were in her favor. Rather than 
resorting to its contempt powers, the [trial] court attempted 
to…compromise with Lisa[,] by asking her what it would 
take to get her to comply with its orders, and the [trial] 
court stated that it was ‘really at wit’s end’ and did not 
know what to do. The [trial] court further proclaimed on 
the record that it was not going to incarcerate a parent for 
failing to follow a court order.”41 Since a contempt citation 
“was so clearly warranted[,]” the trial court’s refusal to hold 

Lisa in contempt was “outside the range of reasonable and 
principled outcomes[]” and thus an abuse of discretion.42 

 The trial court also based its decision on well-recog-
nized principles: A party “should expect that when a court 
issues an order in his or her favor, the opposing party will 
follow the order[,] and if [he/she does] not[,] the court will 
[act] to compel compliance. Likewise, the party to whom 
the order applies must comply with the order, even if he 
or she believes it is improper or invalid.”43 The court “need 
not plead or bargain with the party…to obtain compliance 
with its orders….’a party’s parenting time rights might 
become meaningless if a court cannot enforce a [parenting 
time] schedule through the use of its contempt powers.’”44 
“[A] party’s rights under a court order are meaningless],] 
when, instead of enforcing its orders, a trial court simply 
‘throws in the towel[,]’ by setting aside the order that a 
party refuses to follow, informing the parties that it does 
not know how to ensure compliance, and declining to use 
its contempt powers[,] because it will not incarcerate a 
parent.”45 Therefore, in refusing to hold Lisa in contempt, 
the trial court abused its discretion.  

  By publishing its decision, the Court of Appeals could 
have used Magryta to send a message to every recalcitrant, 
including domestic relations and other case parties. The 
same is true regarding domestic relations and other judges. 
But the Court did not publish its decision. Nevertheless, 
Magryta communicates a message to bench and bar: If 
parties disobey court orders, and trial courts hold them in 
contempt or sanction them severely for such misconduct, 
they and their attorneys should expect the appellate courts 
to uphold contempt citations and sanctions orders. This 
is especially true in repeated trial court warnings cases.46 
Magryta also communicates this message: If trial courts 
hold disobedient parties and attorneys in contempt earlier 
or sanction them severely for such misconduct sooner, they 
and their attorneys should expect the appellate courts to 
uphold earlier contempt citations and sanctions orders. 
Rather than three strikes you’re out, attorneys should count 
on two strikes you’re out.  
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SPECIAL ALERT: Dues Notice Will (Only) Be E-mailed This 
Year

Starting this year, the State Bar of Michigan will e-mail dues notices containing a link to annual dues invoices and disclosure 
forms to members. Making this change is not only more efficient and convenient for members, but it also allows the State Bar to 
devote bar dues to valuable member programs and services rather than paper and postage.

On September 20, members will receive an e-mail from the State Bar of Michigan inviting them to log into the member area 
and complete their annual disclosures online and pay their dues with a credit or debit card. If they prefer not to pay online, they 
can print dues invoices and annual disclosure statements, complete the statements, write checks for dues, and mail the statements 
and checks to the State Bar's lockbox. The State Bar will provide a phone number for members who experience any log-in difficul-
ties to call to have a dues invoice and annual disclosure statement mailed to them. The State Bar will also send members several 
reminder e-mails to remind them to complete the dues invoices and annual disclosure statements well in advance of the November 
30 deadline, after which a $50 late fee will be assessed.

For those who practice law at a law firm, legal aid office, government entity, corporation, or other entity with more than one 
attorney on staff with centralized payment processing, those members can access annual disclosure statements and dues invoices 
online on September 20, print the documents, complete the information requested, and then give the completed documents to 
an administrator. The administrator can then mail all documents for the attorneys in the entity, along with a check for the total 
amount of the dues, to the State Bar's lockbox for processing. In order to access their annual disclosure statements and invoices, 
and pay their dues quickly and easily online or print the documents to mail, members should upgrade their internet browsers to 
their newest versions.

Members who do not have a valid e-mail address on file will receive a paper dues invoice and annual disclosure statement by mail.
Members with questions should contact SBM Director of Finance & Administration Jim Horsch at 517-346-6324 or 

jhorsch@michbar.org. 
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 A 2017 decision in the case of Covenant Medical Center 
v State Farm is having some major impacts on the practice 
of first party claims and will continue to do so.  A Detroit 
Bar Association program held July 21, 2017 discussed the 
ramifications and reactions of the Third Circuit bench to 
this decision.

 Covenant ruled that there is no statutory right conferred 
under the No Fault Act which allows a medical provider 
to assert an independent cause of action against insurers.  
From what I have learned, these actions, which became 
the rage from 2002 to the near present, are over and above 
that; Covenant applies retroactively as a bar to such suits.  
Exceptions exist if the patient/plaintiff has signed an assign-
ment of rights which would allow a right of direct action.

 Although the No Fault Act remains the same, there are 
no more provider motions under Section 3412 of the Act 
for apportionment.  Also, substantial questions are raised 
as to the viability of patient assignment of rights against 
the insurer.  Medical providers want to get paid thousands 
of dollars each month for Lidocaine prescriptions and 
the like and will make signing such assignments the price 
for rendering treatment.  Please note that Sec. 500.3143 
of the act prohibits assignment of future benefits so that 
exorbitant aspirin bill from the earlier case can’t be used to 
seize funding for next year’s treatments. 

 Covenant suggested that providers retain the avenue of 
suing their own patients but clearly forcing assignments is 
going to be the preferred option.

 Another issue:  Some  policies have “anti-assignment 
clauses” which will result in further litigation to straighten 
out disputes.  (See Roger Williams v. Harrington which held 
that if an anti-assignment clause is direct and unambiguous, 
it should be enforced by the courts.)

 S-D motions testing these assignments have more than 
doubled in a short period of time, putting a strain on the 
resources of the Wayne County, and presumably most other, 
courts in our state. Still, the court wants 70 percent of cases 
filed to be concluded within one year’s date of filing.  This 

laudable desire does not take into account the reality that 
providers retain the right to intervene in a pending case 
filed by a legitimate plaintiff.  These cases have intervening 
plaintiffs popping out of the woods for months and months 
after the initial case filing.

 Judge Pamela Fresard believes that mediators should 
review discovery motions because attorneys don’t sit 
down and work matters out.  As an attorney who has seen 
countless times that lawyer abuse of discovery obligations 
is viewed as nothing more than a source of income by 
big firms, I don’t see anything positive coming from this 
thought (if the measuring stick is achieving justice for those 
outgunned by big money and influence).

 Judge Leslie Kim Smith is exploring a mediation pi-
lot program for any case evaluated for an amount under 
$25,000.00.  Such cases are to be “referred” to a group of 
mediators to get a mediation with a maximum time of 
two hours.  The mediators’ fees are to be split between the 
parties with a $100.00 charge per party cancellation fee if 
cancellation takes place within less than five days of the 
event date, and written notice is required.  The mediation 
date must take place before settlement conference occurs.   
MCR sanctions will be available if you don’t do well. Great 
news:  If you want to avoid this process, all you have to do 
is stipulate to transfer your case to the district court level 
and its $25,000.00 cap on awards.  This process should be 
fully implemented throughout Wayne County by August 
(of 2017).

 Ven Johnson opined that lawyers need to do a better 
job of working with each other.  Personally, I’d settle for not 
having every discovery abuse trick in the book used on my 
client and me because I was fair game as a solo practitioner.

 Wayne Miller discussed that providers wanted a way 
to deal with plaintiffs and their attorneys claiming there is 
a conflict of interest between the two sides.  Translation:  
Providers want the power and to pick their own attorneys.

 As always—good luck and be careful out there.  

The Covenant Decision and Its Implementation 
in Wayne County

By Maury Klein
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Before:  SAAD, P.J., and SERVITTO and STEPHENS, JJ. 
 
PER CURIAM. 

 Appellant Stephen Shefman (“Shefman”) appeals as of right the probate court’s orders 
entered in cases involving his deceased mother’s trust and estate.  The orders denied Shefman’s 
motion for reconsideration of the probate court’s July 28, 2015 orders awarding appellee Miller, 
Canfield, Paddock, and Stone, PLC (“Miller Canfield”) sanctions against Shefman under MCR 
2.114(D) and (E), in the amount of $20,731.80, to compensate Miller Canfield for the time spent 
by one of its attorneys, Richard Siriani, in responding to Shefman’s frivolous claims denying 
liability for Miller Canfield’s attorney fees.  We affirm.   

I.  BACKGROUND 

 Shefman served as personal representative of his mother’s estate until he was removed in 
2009.  While serving as personal representative, Shefman, an attorney himself, hired attorney 
Siriani of the Miller Canfield law firm, to provide legal representation in connection with the 
estate proceedings.  In 2009, Shefman sought court approval of his first annual account as 
personal representative.  His sister filed objections to the estate paying Siriani’s attorney fees, 
arguing that most of the work performed by Siriani was for Shefman’s personal benefit in 
relation to his disputes with his siblings, and did not benefit the estate.  In May 2009, after 
conducting an evidentiary hearing, the probate court agreed that the estate was not responsible 
for most of Siriani’s attorney fees because “Siriani’s work was performed on behalf of Stephen 
Shefman” and his services did not benefit the estate.1  Although the court found that Siriani’s 
requested attorney fees and costs of $108,467.76 were reasonable, it entered an order disallowing 
those fees and costs as a charge against the estate.2   

 
                                                
1 The probate court identified what it considered to be the “four main issues” in the probate 
proceedings, which were (1) issues related to a claim that Shefman’s conduct unduly influenced 
his mother, (2) Shefman’s claim that various bank accounts were rightfully his and not part of 
the estate; (3) Shefman’s claim to various pieces of artwork, which he maintained had been 
gifted to him and were not part of the estate, and (4) arguments that estate assets should not be 
used to support Shefman’s defense against the foregoing allegations.   
2 This Court affirmed that decision in In re Estate of Charlotte Wetsman, unpublished opinion 
per curiam of the Court of Appeals, issued September 20, 2012 (Docket Nos. 292350, 292738, 
294961, 296365, 301355, 301356) (“Wetsman I”); slip op at 11.   
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 Siriani’s firm, Miller Canfield, thereafter pursued recovery of Siriani’s fees from 
Shefman individually.  In particular, it filed a motion for summary disposition regarding 
Shefman’s personal liability for the attorney fees, and it filed a petition for a charging lien 
against Shefman’s share of the proceeds from his mother’s trust.  In May 2013, the probate court 
ruled that Shefman was personally liable for the attorney fees and that Miller Canfield was 
entitled to a charging lien against the trust proceeds.  Accordingly, the court ordered the 
successor trustee to withhold distribution of Shefman’s share of the trust proceeds until the 
attorney fees were paid.  The probate court also ruled that Shefman’s efforts to contest his 
personal liability for the attorney fees were frivolous, and it awarded Miller Canfield sanctions in 
the amount of $20,731.80, representing Siriani’s attorney fees for having to respond to 
Shefman’s frivolous claims.   

 In a prior appeal, this Court held that the probate court erred in entering a charging lien 
against Shefman’s share of the trust proceeds because Siriani’s work did not secure Shefman’s 
right to any of the trust proceeds, given that Siriani represented Shefman only in the estate 
proceedings.  Because Siriani’s efforts did not create or add to the trust funds available for 
distribution, this Court reversed the portion of the probate court May 2013 orders imposing an 
attorney charging lien and requiring the successor trustee to pay Miller Canfield’s invoices from 
Shefman’s share of the trust proceeds.  In re Estate of Charlotte Wetsman, unpublished opinion 
per curiam of the Court of Appeals, issued December 23, 2014 (Docket Nos. 317081, 317085) 
(“Wetsman II”); slip op at 4.  This Court also considered the trial court’s award of sanctions to 
Miller Canfield.  This Court stated that it “empathize[d] with the probate court’s determination 
that Shefman’s challenges to the imposition of attorney fees against him was frivolous,” but it 
observed that Miller Canfield sought compensation through an attorney charging lien, and that it 
had reversed the orders imposing a charging lien against Shefman’s share of the trust assets.  Id., 
slip op at 10.  This Court also stated that the probate court “made no real findings under MCR 
2.114.”  Id.  Therefore, this Court vacated the award of sanctions and remanded for 
reconsideration of the sanction issue.  Id.   

 On remand, after conducting additional hearings on the issue of sanctions, the probate 
court issued a decision setting forth in detail how Shefman had violated MCR 2.114(D), and it 
awarded Miller Canfield an “appropriate sanction” under MCR 2.114(E) in the amount of 
$20,731.80, representing the value of Siriani’s time to Miller Canfield in responding to 
Shefman’s frivolous claims.  Shefman now appeals that decision.   

II.  GROUNDS FOR SANCTIONS UNDER MCR 2.114(D) 

 Shefman first argues that the probate court erred in finding that he violated MCR 
2.114(D) and that sanctions were therefore warranted under MCR 2.114(E).  We disagree.   

 The imposition of a sanction under MCR 2.114 is mandatory upon a finding that a 
pleading was signed in violation of the court rule, or that a frivolous action or defense has been 
pleaded.  Contel Sys Corp v Gores, 183 Mich App 706, 710-711; 455 NW2d 398 (1990).  We 
review a trial court’s finding that an action is frivolous, and its decision to award sanctions under 
MCR 2.114, for clear error.  Kitchen v Kitchen, 465 Mich 654, 661; 641 NW2d 245 (2002); 
Guerrero v Smith, 280 Mich App 647, 677-678; 761 NW2d 723 (2008).  A decision is clearly 
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erroneous when, although there is evidence to support it, this Court is left with a definite and 
firm conviction that a mistake has been made.  Kitchen, 465 Mich at 661-662.   

 Pursuant to MCR 5.114(A)(1), the provisions of MCR 2.114, regarding the signing of 
papers, generally apply in probate proceedings.  MCR 2.114 provides, in relevant part: 

 (A) Applicability.  This rule applies to all pleadings, motions, affidavits, 
and other papers provided for by these rules.  See MCR 2.113(A).  In this rule, the 
term “document” refers to all such papers.  

* * * 

 (D) Effect of Signature.  The signature of an attorney or party, whether or 
not the party is represented by an attorney, constitutes a certification by the signer 
that  

 (1) he or she has read the document;  

 (2) to the best of his or her knowledge, information, and belief formed 
after reasonable inquiry, the document is well grounded in fact and is warranted 
by existing law or a good-faith argument for the extension, modification, or 
reversal of existing law; and  

 (3) the document is not interposed for any improper purpose, such as to 
harass or to cause unnecessary delay or needless increase in the cost of litigation.  

 (E) Sanctions for Violation.  If a document is signed in violation of this 
rule, the court, on the motion of a party or on its own initiative, shall impose upon 
the person who signed it, a represented party, or both, an appropriate sanction, 
which may include an order to pay to the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the document, including 
reasonable attorney fees.  The court may not assess punitive damages.  

An attorney or a party is under an affirmative duty, pursuant to MCR 2.114(D), to conduct a 
reasonable inquiry into both the factual and legal viability of a pleading before it is signed.  
LaRose Market, Inc v Sylvan Ctr, Inc, 209 Mich App 201, 210; 530 NW2d 505 (1995).  “The 
reasonableness of the inquiry is determined by an objective standard and depends on the 
particular facts and circumstances of the case.”  Id.  In order to impose sanctions under MCR 
2.114(E), the moving party need only show that the opposing party violated one of the 
requirements of MCR 2.114(D).  See Guerrero, 280 Mich App at 678.  As this Court explained 
in Sprenger v Bickle, 307 Mich App 411, 423-424 n 6; 861 NW2d 52 (2014): 

 The question whether a claim is frivolous is evaluated at the time the 
claim was raised.  In re Costs & Attorney Fees, 250 Mich App 89, 94; 645 NW2d 
697 (2002).  The objective of sanctions “is to deter parties and attorneys from 
filing documents or asserting claims and defenses that have not been sufficiently 
investigated and researched or that are intended to serve an improper purpose.”  
FMB-First Mich Bank v Bailey, 232 Mich App 711, 723; 591 NW2d 676 (1998).  
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Sanction provisions should not be construed in a manner that has a chilling effect 
on advocacy, that prevents a party from bringing a difficult case, or that penalizes 
a party whose claim initially appears viable but later becomes unpersuasive.  
Louya v William Beaumont Hosp, 190 Mich App 151, 163; 475 NW2d 434 
(1991).   

 It is apparent from the probate court’s decision on remand that it was well aware of the 
requirements of MCR 2.114(D), and the circumstances under which sanctions could be imposed 
under MCR 2.114(E).  The court cited the requirements of the court rule, including that the rule 
requires the filing of documents or other papers, and it referenced specific documents filed by 
Shefman that it concluded asserted frivolous claims, defenses, or arguments as part of Shefman’s 
effort to contest his personal liability for Siriani’s attorney fees.  Despite that the probate court 
had clearly determined in 2009 that Siriani’s work was performed on behalf of Shefman 
individually, and therefore Shefman was not entitled to charge Siriani’s attorney fees to the 
estate, Shefman continued to deny his personal liability for Siriani’s attorney fees in multiple 
court filings.  In addition, the probate court had explicitly told Shefman that he was not to engage 
in discovery related to Siriani’s representation unless he could demonstrate a need for discovery 
at a future evidentiary hearing.  Despite these warnings, Shefman filed multiple discovery 
requests, which eventually led to the court granting Miller Canfield’s motion for a protective 
order.   

 On appeal, Shefman raises specific challenges to the probate court’s determination that 
he violated MCR 2.114(D).  After analyzing those arguments, we find no clear error in the 
probate court’s decision.   

A.  SHEFMAN’S PERSONAL LIABILITY FOR MILLER CANFIELD’S ATTORNEY FEES 

 Shefman argues that the probate court never found that he signed any document in which 
he argued that no one was liable for Miller Canfield’s fees.  This argument is without merit 
because the probate court specifically found that “Shefman filed several pleadings, incorporating 
his argument, that Mr. Siriani was not entitled to be paid by anyone.”  The court read into the 
record specific portions of Shefman’s first response to Miller Canfield’s petition to recover its 
fees, paragraph by paragraph, to support its conclusion that Shefman violated MCR 2.114(D).  
Indeed, the court had previously warned Shefman that he would be subjecting himself to 
sanctions for making frivolous arguments contesting Miller Canfield’s right to recover its 
attorney fees and Shefman’s personal liability for those fees.   

 Although Shefman may not have expressly stated in a pleading that no one was liable for 
Miller Canfield’s fees, the probate court accurately found that Shefman continued to assert that 
he was not personally liable for the attorney fees, despite the court’s explicit finding that 
Siriani’s work was performed on behalf of Shefman personally, and therefore his attorney fees 
could not be charged to the estate.  Because Shefman hired Siriani, and Siriani’s services were 
performed for Shefman’s personal benefit, it follows that Shefman was liable for Siriani’s fees.  
This conclusion is supported by this Court’s decision in In re Nestorovski Estate, 283 Mich App 
177, 204; 769 NW2d 720 (2009), in which this Court recognized that where an estate fiduciary is 
responsible for unnecessary litigation, the fiduciary, rather than the estate, is liable for the 
attorney fees incurred in that litigation.  In this case, the probate court had previously found that 
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Shefman used Siriani to advance Shefman’s own personal interests, and not the estate’s interests; 
therefore, Shefman, rather than the estate, was liable for Siriani’s fees.   

 By continuing to dispute his personal liability for Siriani’s attorney fees, for services that 
the probate court had previously found benefitted Shefman personally and could not be charged 
to the estate (a decision that this Court affirmed in Wetsman I, unpub op at 11), Shefman 
advanced the frivolous position that no one should be liable for Siriani’s attorney fees.   

B.  SHEFMAN’S RIGHT TO RETAIN COUNSEL AS PERSONAL REPRESENTATIVE 

 Shefman argues that because he was acting in his capacity as personal representative of 
the estate when he hired Siriani the probate court erred in finding that he raised a frivolous 
defense by arguing that he was not personally liable for Siriani’s attorney fees.  Shefman 
properly observes that, as personal representative, he was authorized to retain counsel to 
represent the estate and to charge counsel’s fees to the estate.  See MCL 700.3715(w), MCL 
700.3808, and MCR 5.313(B).  However, at the evidentiary hearing in 2009, the probate court 
found that Siriani’s representation was for Shefman’s personal benefit, not the benefit of the 
estate.  Thus, even though Shefman had the right to retain counsel for the benefit of the estate, 
the probate court found that he did not actually do so and instead utilized Siriani’s representation 
to advance his own claims against his siblings.  Given this finding in 2009, it was frivolous for 
Shefman to continue to argue that his status as personal representative of the estate precluded 
him from being personally liable for Siriani’s attorney fees. 

C.  SHEFMAN’S LIABILITY FOR SIRIANI’S FEES 

 Shefman contends that his arguments were not frivolous because there is no legal 
authority recognizing that, as a fiduciary of the estate, he may be held personally liable for 
Siriani’s attorney fees.  He also complains that Siriani did not warn him that he could be 
personally liable for those fees if they were not paid by the estate.  Shefman also appears to 
argue that he did not have notice that he could be held personally liable for the fees, given the 
absence of legal authority supporting his personal liability or any such advice from Siriani.  This 
argument is compelling only to the extent that Shefman actually retained Siriani for the estate’s 
benefit. Given the probate court’s previous express finding that Siriani’s representation did not 
benefit the estate, but instead was deigned to benefit Siriani individually, and thus the attorney 
fees could not be charged to the estate, it was frivolous for Shefman to continue to argue that 
there was no legal authority supporting his personal liability for the attorney fees (see In re 
Nestorovski Estate, 283 Mich App at 204), or that he lacked notice of his personal liability.  
Indeed, as an attorney it was disingenuous for Shefman to argue that he was unaware that he 
could be held personally liable for legal services that benefitted him personally, and did not 
benefit the estate.   

D.  SHEFMAN’S BELIEF THAT HE WAS NOT PERSONALLY LIABLE 

 Shefman argues that the probate court erred in assessing sanctions for his conduct in 
continually advancing the position that he was not personally liable for Siriani’s attorney fees 
because, at the time he made those arguments, he believed them to be true.  Shefman is correct 
that a determination whether a claim is frivolous, such that sanctions may be warranted under 
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MCR 2.114(D), must be based on the circumstances as they existed at the time a claim is 
asserted.  Sprenger, 307 Mich App at 423 n 6.  However, the probate court did not clearly err in 
finding that Shefman had no reasonable basis for believing that he was not personally liable for 
Siriani’s attorney fees after the court had conducted an evidentiary hearing and found that 
Siriani’s fees could not be charged to the estate because Siriani’s work only benefitted Shefman 
individually.  Even if Shefman may have reasonably believed in 2009 that he was not personally 
liable for Siriani’s fees, that was clearly dispelled once the probate court issued its decision in 
May 2009.  At that point, Shefman should have known that he was personally liable for those 
fees, yet he continued to advance the frivolous position that he was not personally liable for the 
fees.   

E.  SHEFMAN’S ATTEMPTS TO CONDUCT DISCOVERY  

 The probate court further found that Shefman’s continuous efforts to pursue discovery 
related to Siriani’s representation were frivolous because the court had previously informed 
Shefman that discovery would not be permitted.  Despite those warnings, Shefman submitted 
requests for production of documents, served a notice of deposition on Siriani, and then filed a 
motion to compel the deposition.  The probate court did not clearly err in finding that Shefman’s 
repeated filings in pursuit of discovery, after the court had ruled that discovery would not be 
allowed, were frivolous, thereby supporting an award of sanctions under MCR 2.114(E).   

 For the foregoing reasons, the probate court did not clearly err in finding that Shefman 
violated MCR 2.114(D).   

III.  AN “APPROPRIATE SANCTION” UNDER MCR 2.114(E) 

 Next, Shefman argues that even if he violated MCR 2.114(D), the probate court erred in 
awarding Miller Canfield sanctions under MCR 2.114(E) in an amount equivalent to Siriani’s 
attorney fees because Miller Canfield did not retain separate counsel but instead used its own 
employee, Siriani, to represent it in the proceedings to recover its attorney fees.  

 The determination of an appropriate sanction for a violation of MCR 2.114(D) is within 
the trial court’s discretion, and accordingly, is reviewed for an abuse of discretion.  FMB-First 
Mich Bank, 232 Mich App at 726-727.  But whether the probate court had the authority under 
MCR 2.114(E) to award Miller Canfield a sanction equivalent to the value of Siriani’s time in 
responding to Shefman’s frivolous claims is primarily a question of law, which we review de 
novo.  Id. at 719.   

 Preliminarily, we reject Miller Canfield’s claim that the probate court should not have 
even considered this argument because Shefman did not raise it before Wetsman II was decided 
and because this Court remanded the case for reconsideration of the sanction issue.  In general, 
when a case is remanded for further proceedings in the trial court, the trial court may not exceed 
the scope of the remand order.  Int’l Business Machines, Corp v Dep’t of Treasury, 316 Mich 
App 346, 350; 891 NW2d 880 (2016).  In Wetsman II, this Court remanded the case to the 
probate court for reconsideration of the sanction issue under MCR 2.114, but did not otherwise 
address the legal argument whether Miller Canfield’s use of its own attorney to recover its 
attorney fees prohibited an award of sanctions.  Wetsman II, unpub op at 10.  Because this Court 
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did not expressly decide that issue, and remanded for reconsideration of the sanction issue 
without specifically stating that sanctions could or could not be awarded, we conclude that 
Shefman was not foreclosed from raising any challenge to the availability of sanctions, and 
likewise, Miller Canfield was not foreclosed from presenting any argument in support of its 
request for sanctions.  The probate court’s consideration of arguments both for and against an 
award of sanctions was not inconsistent with this Court’s directive on remand to reconsider the 
issue of sanctions.  Accordingly, this Court, like the probate court, properly may consider 
Shefman’s argument.  However, we are not persuaded that the probate court erred in its award of 
sanctions to Miller Canfield.   

 MCR 2.114(E) provides that after a court finds that a party has signed a document in 
violation of MCR 2.114(D), the court “shall impose upon the person who signed it, a represented 
party, or both, an appropriate sanction, which may include an order to pay to the other party or 
parties the amount of the reasonable expenses incurred because of the filing of the document, 
including reasonable attorney fees.”  (Emphasis added.)  A reading of the emphasized language 
leads to two conclusions: (1) an appropriate sanction under MCR 2.114(E) should consist of the 
other party’s “reasonable expenses incurred because of the filing of the document” that violated 
MCR 2.114(D); and (2) an “appropriate sanction” may include, but need not be limited to, 
reasonable attorney fees.  MCR 2.114(E) also prohibits a court from assessing punitive damages.   

 On remand, Shefman relied on FMB-First Mich Bank, 232 Mich App at 711, to argue 
that the probate court could not award attorney fees to a pro se party because there is no actual 
attorney-client relationship.  Shefman further argued that Miller Canfield should be considered a 
pro se party in this case because it was represented by its own employee in its efforts to recover 
its attorney fees.  The probate court agreed with Shefman that it could not award Miller Canfield 
attorney fees as a sanction or impose punitive damages.  It reasoned, however, that it could 
consider the value of Siriani’s time to Miller Canfield to determine an appropriate sanction and 
that this methodology is not prohibited by FMB-First Mich Bank.  It concluded that such an 
award would be consistent with the purpose of MCR 2.114 by discouraging frivolous litigation.  
The court noted that, as a probate court, it sees many pro se litigants, and that MCR 2.114 would 
be rendered meaningless in many cases if parties who represent themselves could not be 
compensated for their time in responding to frivolous matters.  The probate court awarded Miller 
Canfield “an appropriate sanction” in an amount equivalent to the amount of Siriani’s attorney 
fees, $20,731, reasoning that this amount represented the value of Siriani’s time to Miller 
Canfield.   

 In FMB-First Mich Bank, 232 Mich App at 719, the trial court awarded the third-party 
defendants, an attorney and a law firm, sanctions under MCR 2.114 including attorney fees.  
This Court ruled that a pro se litigant does not actually incur attorney fees, even if that party is an 
attorney, by reason of appearing on his own behalf in the proceeding.  This Court noted that an 
“attorney” is someone who acts as an agent or substitute on behalf of a party.  Because a litigant 
who appears in propria persona is representing himself, and thus is not represented by an 
attorney, it is not possible for that party to incur attorney fees.  Id. at 726.  Therefore, to the 
extent that MCR 2.114 allows for the recovery of attorney fees, such fees may not be awarded to 
pro se litigants.  However, this Court in FMB-First Mich Bank, 232 Mich App at 726-728, 
further stated:   
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 However, our analysis does not end here.  MCR 2.114(E) says that if a 
document is signed in violation of the signature rule, “the court . . . shall impose 
upon the person who signed it . . . an appropriate sanction, which may include . . . 
the amount of the reasonable expenses incurred because of the filing of the 
document, including reasonable attorney fees.”  Therefore, MCR 2.114(E) does 
not restrict the sanction to expenses or costs incurred.  Rather, it gives the trial 
court discretion to fashion another appropriate sanction.  In contrast, MCL 
600.2591 . . . , incorporated by reference in MCR 2.114(F), provides that the trial 
court “shall award to the prevailing party the costs and fees incurred,” without 
giving the trial court discretion to fashion another appropriate sanction. 

 Because any sanction awarded under MCR 2.114(F) is restricted to the 
costs and fees as described in MCL 600.2591(2) . . . , we hold that attorney fee 
sanctions are not available under MCR 2.114(F).  In contrast, MCR 2.114(E) 
grants the trial court discretion to fashion an “appropriate sanction,” which may 
include, but is not limited to, an order to pay the opposing party the reasonable 
expenses incurred (including attorney fees).  Of course, the “appropriate sanction” 
may not include punitive damages under either subparagraph.  MCR 2.114(E). 

 We therefore vacate those portions of the sanctions orders awarding 
attorney fees to in propria persona third-party defendants Koetje and S, B & P.  
Because the record does not indicate what amount of the sanctions awards 
constitute the reasonable attorney fees, we remand the case to the trial court to 
recalculate the sanctions awarded to Koetje and S, B & P after deducting the 
attorney fee awards.  We also remand for findings regarding whether the trial 
court’s sanctions were awarded under MCR 2.114(E) or (F).  If the sanctions were 
awarded under subrule E, the trial court may fashion an “appropriate sanction” 
within the discretion afforded by that subrule.  If, however, sanctions were 
awarded under subparagraph F, the trial court’s sanction is limited to the terms of 
MCL 600.2591 . . . .  [Footnote omitted.]   

In this case, the probate court was very clear in stating that it was awarding what it determined 
was an “appropriate sanction” under MCR 2.114(E), as opposed to attorney fees under MCR 
2.114(F).    

 Shefman relies on two Supreme Court decisions in support of his argument that such an 
award was not permissible, but those cases are distinguishable because they do not involve an 
award of sanctions under MCR 2.114(E).  In Fraser Trebilcock Davis & Dunlap, PC v Boyce 
Trust 2350, 497 Mich 265; 870 NW2d 494 (2015), the Court ruled that a trial court’s authority to 
award a “reasonable attorney fee” under MCR 2.403(O)(6)(b) did not allow the court to award 
attorney fees to a pro se litigant.  In that case, the law firm requested a reasonable attorney fee 
for services performed by its member lawyers as part of an award of case evaluation sanctions.  
The Court ruled that MCR 2.403(O)(1) only permits a party to recover “actual costs,” which are 
defined under MCR 2.403(O)(6)(b) to include “a reasonable attorney fee based on a reasonable 
hourly or daily rate . . . .”  Fraser Trebilcock, 497 Mich at 271-272.  The Court held that attorney 
fees could not be awarded as actual costs when there was no attorney-client relationship.  Id. at 
273-280.  Similarly, in Omdahl v West Iron Co Bd of Ed, 478 Mich 423, 432; 733 NW2d 380 
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(2007), the Court held that MCL 15.271(4) did not permit a pro se litigant to recover attorney 
fees under the Open Meetings Act, because that statute provides for the recovery of “court costs 
and actual attorney fees for the action.”   

 As explained in FMB-First Mich Bank, MCR 2.114(E) requires the trial court to 
determine “an appropriate sanction,” consisting of a party’s “reasonable expenses” for 
responding to a frivolous claim, which can include, but is not limited to, reasonable attorney 
fees.  Instead, a trial court has discretion to fashion an appropriate award to compensate a pro se 
litigant for that party’s time spent responding to frivolous claims.  The probate court was aware 
of this distinction but found that the fees Siriani would have charged for responding to 
Shefman’s frivolous claims was an appropriate measure of the “reasonable expense incurred” by 
Miller Canfield for responding to Shefman’s frivolous claims.  Even though Miller Canfield 
never hired its own counsel and, therefore, never directly incurred any actual attorney fees, it did 
produce records showing that Siriani (and other staff) devoted a significant number of hours in 
responding to Shefman’s frivolous arguments.  The time Siriani spent responding to Shefman’s 
frivolous arguments prevented him from doing work for other clients, depriving Miller Canfield 
of the opportunity to collect fees from other clients.  The probate court did not err in looking at 
the value of Siriani’s lost time to Miller Canfield to fashion an “appropriate sanction” for 
Shefman’s violation of MCR 2.114(D).   

 Shefman also argues that the probate court’s award was improperly intended to punish 
him for doing nothing more than challenging Miller Canfield’s attempts to collect its fees.  There 
is no merit to this argument.  Although MCR 2.114(E) prohibits a court from assessing punitive 
damages, it is clear from the probate court’s decision that its determination of an appropriate 
sanction was intended to compensate Miller Canfield for the value of Siriani’s lost time to Miller 
Canfield in responding to Shefman’s frivolous claims.  The award was compensatory, not 
punitive.   

 Affirmed.   

 

/s/ Henry William Saad  
/s/ Deborah A. Servitto  
/s/ Cynthia Diane Stephens  
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In a time that attorney misconduct, for the sole purpose of self-aggrandizement, is demeaning our profession in the 
public’s eyes I find it disconcerting in the least that after multiple trips to the Court of Appeals the Wetzman case is 
unpublished.  Frankly, Stephen Shefman’s actions rise to poster child status as symbols of greed  and chicanery practiced 
against his own kin.  We all know what is happening in the practice of law in the trenches and can look at this decision 
knowing it will be of no practical use to us as a precedent.  The only lesson learned is to hope that we can get a MCR 
2.114(E) ruling instead of a MCR 2.114(F) before we head to Lansing.

 Every sentiment I expressed above is multiplied by the unpublished decision in Magryta reviewed by Howard Leder-
man earlier in this issue.  The rampant abuses visited upon litigants in the domestic relations branches of the court system 
make it impossible for any but the most well-to-do to litigate their issues.  Making the ruling unpublished gives carte 
blanche for this to continue.  
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